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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

 1.  TIME:  9:00   CASE#: MSC16-02274 
CASE NAME: FERREIRA VS. BELSHAW ELEMENTARY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Vacated.  Notice of conditional settlement filed with the court. 
 

  

 2.  TIME:  9:00   CASE#: MSC19-01308 
CASE NAME: SOLARI VS. PHH MORTGAGE 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY GREGORY SOLARI, JENNIFER SOLARI 
* TENTATIVE RULING: * 
 
The unopposed motion to file a Second Amended Complaint (“SAC”) is granted for the reasons 
cited in the moving papers. Plaintiff is ordered to file their SAC which is attached to their motion 
on or before April 1, 2022. 
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 3.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: GARAVENTA VS. AZARI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: GARAVENTA VS AZARI 
FINAL EVALUATION HEARING SET BY COURT 
* TENTATIVE RULING: * 
 
 Appearance required.  The Court requests that the parties address the following issues 

at oral argument.  The Court will then take the matter under submission. 

 The Court is concerned with the question of how the bifurcated manner in which this 

case is proceeding will ultimately result in the realization and division of the full value of the 

subject gas station, land and business assets together, as a going concern.  The Court requests 

that the parties address the following issues: 

• Arbitration.  What is the status of the arbitration concerning nominal defendant 
AGL Enterprises, and when do the parties anticipate that the arbitration will be 
concluded?  Given that this section 2000 valuation proceeding has so far not 
proceeded to either side’s satisfaction, would it make sense to stay this civil 
action pending the conclusion of the arbitration, and then use the outcome of the 
arbitration to help inform the valuation proceeding? 
 

• Appraisal.  Has defendant obtained an appraisal of the real property owned by 
AGL Enterprises, and if so, what is the appraised value? 

 

• Total Value.  It appears to be essentially undisputed that the combined value of 
the two companies together, AGL Enterprises and Pine Hollow Enterprises, is 
approximately $10 million dollars; the parties have received purchase offers close 
to this amount, and two of the three appraisers in this section 2000 valuation 
proceeding provided appraisals close to this amount.  How does this square with 
the appraised value of Pine Hollow Enterprises that each side wants the Court to 
adopt?  Defendant, for example, argues that with the modifications for which he 
advocates, the value of Pine Hollow Enterprises is only approximately $2 million 
dollars.  Does that mean that the value of AGL Enterprises is approximately $8 
million dollars? 

 

• Liquidation.  In the supplemental memorandum filed on March 8, defendant 
appeared unconcerned about auctioning off the assets of Pine Hollow 
Enterprises rather than selling it as a going concern: “Azari agrees with the 
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Court’s preliminary assessment that it would be impractical to sell the gas station 
as a going concern and that some sort of auction of Pine Hollow’s assets would 
be the appropriate course of action.”  (Supplemental Memorandum, p. 5, lines 3-
5.)  The Court finds this puzzling, given that an auction would appear likely to 
realize only a small portion of the gas station’s appraised value. 

 

• Lease.  The link between the two business entities is their landlord-tenant 
relationship.  The Court requests clarification from both parties as to the status of 
the written lease.  The Court’s understanding is that plaintiff contests the validity 
of the written lease, and that in any event, the term of the lease has expired or 
will expire shortly.  What are the plans for entering into a new or extended lease?  
Would it add to the value of both business entities if the parties negotiated a new 
long-term lease, so that AGL Enterprises can show a guaranteed stream of rental 
income and Pine Hollow Enterprises does not face uncertainty about the amount 
of its future rent? 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00144 
CASE NAME: ADELPHOS VS. CAPITOL ELEVATOR 
HEARING ON MOTION FOR CONSOLIDATE RELATED CASES 
FILED BY CAPITOL ELEVATOR COMPANY, INC. 
* TENTATIVE RULING: * 
 
Counsel for JSG Elevator is requested to appear as well as all counsel and unrepresented 
parties.   
 
Background:   
 
In October 2012 Plaintiff purchased properties at 317-319 Lester Avenue in Oakland, CA to 
develop a 41 unit apartment complex.  Plans for the apartment complex included an elevator 
system.  Plaintiff engaged, unsuccessfully, numerous entities to construct the elevator.  Plaintiff 
initially entered into a contract with Bay Area Elevator Company and Advanced Elevators 
(collectively “BAEC”) on or about July 29, 2015.  After conflict regarding payments demanded 
from Adelphos and work completed, Bay Area Elevator Company and Advanced Elevators 
reached an impasse with Plaintiff and on or about May 22, 2016, Plaintiff was informed that 
BAEC was no longer on the project.  Approximately five months later, on or about October 8, 
2016, Plaintiff signed a contract with Defendant Capitol Elevators (“Defendant”) to complete the 
elevator construction.  There was a fire at the site, and the relationship with Capitol Elevators 
disintegrated and no further work was performed after August 2018.  A third company, A Step 
Above, submitted a proposal and was hired in October 2018, three months after the cessation of 
Defendant Capitol Elevators work.  A Step Above was no longer on the project as of early April 
2019.  A fourth company was hired by Plaintiff and that company, Stenson Pacific Elevators, 
was able to complete the construction work.  Stenson Pacific is not a party to any of the actions.   
 
Defendant’s motion: 
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Defendant seeks to consolidate the following actions: 
(1) JSG Elevator consultants, LLC v. Adelphos, LLC, Case No. MSL18-03471 
(2) Adelphos, LLC v. JSG Elevator Consultants, LLC et al., Case No. MSL18-03471 

(cross complaint – reclassified case (1) as unlimited.) 
(3) Adelphos, LLC v. Capitol Elevator Company, Inc. et al., Case No. MSC20-00144 
(4) Adelphos, LLC v. A Lewis Enterprises, Inc., et al., Case No. MSC20-00155 
(5) Adelphos, LLC v. Bay Area Elevator Company, Inc., et al., Case No.  MSC 20-00156 
(6) Advanced Elevator Solutions, Inc. et a. v. Adelphos, LLC, Case No.  MSC20-00156 

 
Defendant asserts that consolidation of the actions is necessary for a full adjudication of the 
rights and duties of the parties concerning the elevator construction project.  Plaintiff objects to 
consolidation, noting that: a) each entity which entered into a contract with Adelphos had a 
separate contract, b) each of those contracts had different terms, and, c) none of the contracts 
overlapped or involved joint participation of one or more of the defendants.   
 
Relevant Law: 
 
Code of Civil Procedure § 1048(a) authorizes a court to order a joint hearing or trial of all the 
actions consolidated or any or all of the matters in issue in the actions when actions involving a 
common question of law or fact are pending before the court.  The court may also make such 
orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.  
A motion to consolidate actions under CCP §1048, is predicated on the assumption that two or 
more actions already “involv[e] a common question of law or fact.” The Defendant moves the 
court to exercise its discretion to consolidate the actions (the court “may” order a joint hearing or 
trial of any or all the matters in issue in the actions). 
  
Discussion 
 
Nothing in the contracts between Adelphos and the successive defendant demonstrates a 
commonality of issues in their cases other than each had problems completing the elevator 
construction project.  Since there was a delay between each successive contractor, and 
separate contract was entered into between Plaintiff and each of the defendants in the actions 
sought to be consolidated, the Court finds that the actions do not involve a common question of 
law or fact.   “[A]ctions may be thoroughly related in the sense of having common questions of 
law or fact, and still not be consolidated, if the trial court, in the sound exercise of its discretion, 
chooses not to do so.” (Askew v. Askew (1994), 22 Cal.App.4th 942, 964.) 
 
Consolidation would likely confuse and mislead the jury and would not result in efficiencies for 
the court. For the foregoing reasons, the motion to consolidate is denied.  The Court hereby 
assigns the related cases to Department 36.  California Rules of Court, Rule 3.300(h)(1).  Both 
the Complaint and related Cross-Complaint in MSL18-0347 are hereby set for further CMC in 
Department 36 on a date which will be selected at hearing.  Plaintiff to prepare notice of order 
and further dates and serve on all parties in the actions at issue.  The hearing on the April 25, 
2022 motion to consolidate set in D-9 is vacated as moot. 
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 6.  TIME:  9:00   CASE#: MSC20-02404 
CASE NAME: PRINGLE VS. ROCCONI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-02404 
CASE NAME: PRINGLE VS. ROCCONI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK  
* TENTATIVE RULING: * 
 
The unopposed demurrer of defendant U.S. Bank is sustained without leave to amend for the 
reasons cited in the moving papers. 
 

  

 8.  TIME:  9:00   CASE#: MSC21-00368 
CASE NAME: TECSON VS. LEGACY NURSING 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY LEGACY NURSING AND REHABILITATION 
* TENTATIVE RULING: * 
 
The unopposed motion to set asked default on defendant is granted for the reasons cited in the 
moving papers.  Defendant to file and serve its answer which was attached to the motion as 
Exhibit A by April 1, 2022. 
 

  

 9.  TIME:  9:00   CASE#: MSC21-01384 
CASE NAME: TIU VS. FIRE WINGS 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of FIRE WINGS 
FILED BY EDWIN TIU, FIRE WINGS CONCORD LLC 
* TENTATIVE RULING: * 
 

Cross-Defendants Edwin Tiu and Fire Wings Concord’s demurrer to the first amended 

cross-complaint is overruled as to Fire Wings Concord. As to Edwin Tiu, it is sustained 

without leave to amend. Fire Wings Concord shall file and serve its answer to the first 

amended cross-complaint by April 1, 2022. Fire Wings International shall prepare the order after 

hearing on this demurrer.  

Fire Wings Concord 

The Court previously overruled the demurrer to cause of action three against Fire Wings 

Concord (“Concord”.) The first amended cross-complaint made no substantive changes to the 

third cause of action. Concord has again demurred to the third cause of action.  
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Concord is either raising arguments that it could have raised previously, which is 

prohibited by Code Civil Procedure section 430.41 (b), or it is making a motion for 

reconsideration of the Court’s first ruling on demurrer and has not met the standard for 

reconsideration under Code Civil Procedure section 1008. The demurrer to cause of action 

three is overruled.  

Edwin Tiu 

Fire Wings International (“International”) has sued Tiu for intentional and negligent 

intentional interference with prospective economic relations (causes of action 1 and 2) and for 

conspiracy (cause of action 4). Tiu demurs based on the failure to allege facts to state a cause 

of action, uncertainty, standing (claims 1 and 2 only) and on the inability to determine if the 

license was written or oral and the failure to attach the license.  

Previously, the cross-complaint alleged that Tiu is a member and manager of Fire Wings 

Concord (Concord) and Tiu had the power to contractually bind Fire Wings Concord. (Cross-

Comp. ¶¶ 2, 6.) In June 2018, Fire Wings International (International) granted Concord a license 

to operate a Fire Wings restaurant. (Cross-Comp. ¶7.) Tiu owed duties of loyalty, care and good 

faith and fair dealing to Concord. (Cross-Comp. ¶8.) Concord opened for business in September 

2019. (Cross-Comp. ¶9.) Sometime after that, Tiu began discussions with another hot wings 

restauranteur to change names and to get a license from that restaurateur. (Cross-Comp. ¶9.) 

Concord now operates a hot wings business at the same location, but under the name Monster 

Wings. (Cross-Comp. ¶9.)  

The first amended cross-complaint adds the following allegations: 

Concord had two member-managers, Tiu and Michael Martin. (First Amend. Cross-

Comp. ¶6.) Martin is alleged to be the only member-manager with experience operating a 

restaurant and was the one who worked to open the restaurant. (First Amend. Cross-Comp. 

¶7-8.) Tiu had his own-self-interest in mind, not that of Concord, and got Martin ousted from 

Concord. (First Amend. Cross-Comp. ¶9, 15.) The first amended cross-complaint also alleges 

that Tiu breached his duty of care and loyalty to Concord by working towards switching to 

another hot-wings restaurateur. (First Amend. Cross-Comp. ¶11.)  

Prospective Economic Relations 

“Intentional interference with prospective economic advantage has five elements: (1) the 

existence, between the plaintiff and some third party, of an economic relationship that contains 

the probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of the 

relationship; (3) intentionally wrongful acts designed to disrupt the relationship; (4) actual 

disruption of the relationship; and (5) economic harm proximately caused by the defendant's 

action. [Citation.]” (Roy Allan Slurry Seal, Inc. v. American Asphalt South, Inc. (2017) 2 Cal.5th 

505, 512.) Negligence interference with prospective economic is similar to intentional 

interference, but instead of an intentionally wrongful act, the defendant had knowledge of the 
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economic relationship and failed to act with reasonable care. (North American Chemical Co. v. 

Superior Court (1997) 59 Cal.App.4th 764, 786.) 

For the interference with prospective economic relations claims, International alleges 

that it was in an economic relationship with Concord that would have resulted in economic 

benefit to International and that Tiu knew of this relationship. (First Amend Cross-Comp. ¶¶13, 

14, 20, 21.) While Concord was licensed with International, Tiu began discussing a new hot 

wings restaurant concept and later opened a new restaurant. Tiu also worked to oust Martin, the 

individual with restaurant experience, from Concord. This violated Tiu’s duty of loyalty, of care, 

and of good faith and fair dealing that Tiu owed to Concord. (First Amend Cross-Comp. 

¶¶15,22.) Tiu disrupted International’s relationship with Concord intentionally or without using 

reasonable care. (First Amend Cross-Comp. ¶¶16,23, 24.) International was harmed by Tiu’s 

conduct. (First Amend Cross-Comp. ¶¶17, 26.)  

Cross-Defendants again argue that International has not alleged that Tiu engaged in any 

wrongful conduct. “The tort of intentional interference with prospective economic advantage is 

not intended to punish individuals or commercial entities for their choice of commercial 

relationships or their pursuit of commercial objectives, unless their interference amounts to 

independently actionable conduct. [Citation.]…[A]n act is independently wrongful if it is unlawful, 

that is, if it is proscribed by some constitutional, statutory, regulatory, common law, or other 

determinable legal standard. [Citation.]” (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 

Cal.4th 1134, 1158-1159.)  

International has alleged that Tiu breached his duties of loyalty to Concord, but the facts 

do not show that Tiu breached his duties to Concord. At the time of the alleged interference, Tiu 

was the sole member-manager of Concord. Tiu made the decision to have Concord switch to 

another fire wings company. Those facts do not show a wrongful act by Tiu. Similarly, the 

allegations that Tiu ousted Martin, without more, does not show a wrongful act.  

The demurrer is sustained because Intentional has not alleged a wrongful act by Tiu.  

In addition, Cross-Defendants argue that it makes no sense for Tiu, the manager of 

Concord, to be sued for interference with Concord’s relationship with International. “[O]nly ‘a 

stranger to [the] contract’ may be liable for interfering with it. (See Applied Equipment Corp. v. 

Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 513, 507, 514 (Applied Equipment) [a contracting 

party cannot be held liable in tort for conspiracy to interfere with its own contract; [t]he tort duty 

not to interfere with the contract falls only on strangers—interlopers who have no legitimate 

interest in the scope or course of the contract's performance’].)” (Mintz v. Blue Cross of 

California (2009) 172 Cal.App.4th 1594, 1603.) Mintz held that the “representative of a 

contracting party may not be held liable for the tort of interfering with its principal's contract”. 

(Id. at 1607.)  

Woods v. Fox Broadcasting Sub., Inc. (2005) 129 Cal.App.4th 344, 353 noted, however, 

that Applied Equipment cannot be read too broadly. “[W]e find it highly unlikely that Applied 

Equipment intended to hold, or should be construed as holding, that persons or entities with an 
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ownership interest in a corporation are automatically immune from liability for interfering with 

their corporation's contractual obligations. [Citation.]” (Id. at 353.) Woods involved a complicated 

scheme in which there was an allegation of altered the stock price. As Mintz explains, 

“Woods merely concludes that a shareholder is not automatically immune from liability for 

interfering with the contractual obligations of the company in which it holds shares [citation]; 

Woods does not stand for the proposition that the agent of a contracting party may be liable for 

interference with its principal's contract.” (Mintz, supra, 172 Cal.App.4th at 1604, fn. 3.)  

The facts here are unlike those in Woods. The allegations here are that Tiu was acting 

on behalf of Concord as its agent. Such allegations are insufficient to allow International to sue 

Tiu for interference with economic relations. This problem was identified in the Court’s ruling on 

the first demurrer. The first amended cross-complaint does not fix this problem. International has 

not offered additional facts it can allege to fix this issue.  

The demurrer to causes of action one and two is sustained.  

Conspiracy 

For the conspiracy claim, International alleges ROES 1 through 10 were aware of Tiu’s 

plan to interfere with Concord’s economic relationship with International. (First Amend. Cross-

Comp. ¶34.)  “ROES 1 through 10 agreed with TIU and intended that they interfere with 

[Concord’s] economic relationship with [International] by replacing Mr. Martin and 

[International].” (First Amend. Cross-Comp. ¶35.) International was harmed by “ROES 1 through 

10’s agreement” to interfere with the economic relationship. (First Amend. Cross-Comp. ¶36.)  

“Conspiracy is not a cause of action, but a legal doctrine that imposes liability on persons 

who, although not actually committing a tort themselves, share with the immediate tortfeasors a 

common plan or design in its perpetration.” (Applied Equipment Corp. v. Litton Saudi Arabia 

Ltd. (1994) 7 Cal.4th 503, 510-511.) “To support a conspiracy claim, a plaintiff must allege the 

following elements: ‘(1) the formation and operation of the conspiracy, (2) wrongful conduct in 

furtherance of the conspiracy, and (3) damages arising from the wrongful conduct.’ ” (AREI II 

Cases (2013) 216 Cal.App.4th 1004, 1022; see also CACI no. 3600.)  

International explains that this claim is against the ROE defendants (currently unknown) 

who supported Tiu in his interfere with International’s prospective economic advantage.  

The facts alleged against ROES 1 through 10 are conclusory and do not allege any 

wrongful conduct by ROES 1 through 10. The real focus here, however, is on the allegations as 

to Tiu. The facts alleged do not show that Tiu and ROES conspired to harm International. The 

allegations are insufficient for a conspiracy theory and the demurrer to this claim is sustained.  

Leave to Amend 

This is the second demurrer raising these same issues. It does not appear that 

International has additional facts it can allege to state a claim against Tiu. Therefore, leave to 
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amend is denied. If, however, International has additional facts it can amend that will allow them 

to state a cause of action against Tiu, it may contest the tentative ruling and appear at the 

hearing to explain what the additional facts are and what the legal effect of adding these to the 

complaint would be. (See, Medina v. Safe-Guard Products, Internat., Inc. (2008) 164 

Cal.App.4th 105, 112, fn. 8  [“ ‘the burden is on the plaintiff to show in what manner he or she 

can amend the complaint, and how that amendment will change the legal effect of the pleading.’ 

[Citation.]”].) 

The request for judicial notice of the Court’s tentative ruling is denied. A tentative ruling 

without something showing that it was adopted by the court is just the Court’s tentative decision 

on a matter. Thus, a copy of the tentative ruling is not appropriate to show what was the Court’s 

final ruling on the first demurrer. Something more should be provided, such as a signed order 

after hearing. Here, however, the Court’s records in this case show that it adopted the tentative 

ruling on the demurrer to the cross-complaint, including overruling the demurrer to cause of 

action three. 

 

  

10.  TIME:  9:00   CASE#: MSC21-02208 
CASE NAME: STUTEVILLE VS. SHIELDS NURSING 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY SHIELDS NURSING CENTERS, INC., et al. 
* TENTATIVE RULING: * 
 
 The court rules as follows on defendants’ Motion to Strike:  Legal conclusions may be 
pleaded in a Complaint; the court just disregards when ruling on a demurrer.  (See Wexler v. 
California FAIR Plan Assn. (2021) 63 Cal.App.5th 55, 61; see also Perkins v. Superior Court 
(1981) 117 Cal.App.3d 1, 5-7 (“The allegation that defendants were guilty of ‘oppression, fraud, 
and malice’ simply pleaded a claim for punitive damages in the language of the statute 
authorizing such damages. . . . Pleading in the language of the statute is not objectionable when 
sufficient facts are alleged to support the allegation.”))  Whether a plaintiff has a basis to request 
punitive damages in an action for elder abuse turns on whether the she has pleaded enough 
facts to support the conclusion that the defendant acted with recklessness, malice, fraud, or 
oppression.  (Welf. & Inst. C. § 15657.)  
 
 Ultimately, what defendants want is to strike from the Prayer plaintiffs’ requests for 
punitive damages, attorney’s fees, and damages for decedent Douglas Stuteville’s pain and 
suffering.  None of these items of damages are recoverable unless plaintiffs have pleaded a 
valid cause of action for elder abuse.  In its accompanying ruling on defendants’ demurrer, the 
Court has ruled plaintiffs have not done so.  Therefore, those requests to strike are granted.  
Because the demurrer is being sustained as to the First, Third, and Fourth Causes of Action, 
most of the other requests are moot.  Where the court says “granted” below, it is with leave to 
amend.  Any amended complaint shall be filed and served on or before March 31, 2022. 
 
 1 and 2: Moot. 
 3 – Denied. 
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 4 through 18:  Moot. 
 19 – Granted. 
 20 – Granted. 
 21 – Granted. 
 22 – Denied. 
 23 – Granted. 

 

  

11.  TIME:  9:00   CASE#: MSC21-02208 
CASE NAME: STUTEVILLE VS. SHIELDS NURSING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SHIELDS NURSING CENTERS, INC., et al. 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to plaintiffs’ Complaint is sustained as to the First and Third 
Causes of Action, with leave to amend; overruled as to the Second Cause of Action; and 
sustained as to the Fourth Cause of Action, without leave to amend.  (CCP § 430.10 (e).) 

 
Any amended complaint shall be filed and served on or before March 31, 2022.  In the 

event of a further demurrer, plaintiffs shall file a redlined copy of the amended complaint, so the 
court can track the changes. 

 
Background 
 
Plaintiffs allege that their father, Douglas Stuteville (“Douglas” or “Decedent”), died as a 

result of professional negligence and elder abuse committed while he was a resident at 
defendants’ skilled nursing facility, Shields Richmond Nursing Center, between May 2019 and 
July 2019.  Defendant Williams Shields is the facility’s administrator.  As the administrator, he 
was in charge of the facility, and of Douglas’ care in his individual capacity.  (Complaint, ¶ 1.)  
Douglas passed away on October 26, 2019, during hospice care, several months after he was 
discharged from the facility.   

 
Plaintiffs filed their Complaint on October 21, 2021.  Defendants now demur to each of 

the four causes of action alleged in the Complaint. 
 

First Cause of Action, Negligence: 
 
The first cause of action alleges that Douglas came to the facility for rehabilitation 

following treatment at Kaiser in Oakland for pneumonia.  He was 75 years of age and had 
preexisting conditions, including dementia, diabetes, and weakness.  He was also a fall risk.  
(¶ 7, 8.)   

 
The expectation was that he would stay at the facility until rehabilitated and then go 

home.  However, he had several falls there, developed bedsores, became dehydrated, and lost 
over 14 lbs.  His condition deteriorated enough at the facility that he was discharged to hospice 
and died of the injuries he sustained at the facility.  (¶ 8.)  All this occurred because defendants’ 
staff negligently cared for him.  (¶ 19.)  They failed to provide “reasonable care.”  (¶ 21.)  “By not 
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providing proper nutrition, Defendants negligently cared for [Douglas] . . .”  (¶ 9.) Also, as also 
“[a]s a further cause of negligence . . . [Defendants] improperly installed a catheter.”  (¶ 10.)  
Douglas was subsequently found to have blood in his urine, which “is a result of negligent care.”  
He had six pressure ulcers that were “inadequately treated and improperly examined” at the 
facility.  (¶ 11.)  Staff at the facility breached their duty to reposition Douglas every two hours 
“because of their negligence . . .”  (¶ 12.)  Defendants “knew or should have known” that 
Douglas was at risk for developing bedsores.  (¶ 24.)  Each of Douglas’ several falls at the 
facility “illustrates Defendant’s negligent care . . .”  (¶ 14, 22.)   
 

Defendants demur based on the statute of limitations, contending that the First Cause of 
Action states a claim based upon professional negligence, the statute of limitations on such a 
claim is one year, and the Complaint shows clearly that the cause of action accrued more than 
one year before the Complaint was filed.  

 
Plaintiffs’ arguments in opposition to the demurrer are not entirely clear.  Plaintiffs 

appear to argue the demurrer should be overruled because the First Cause of Action alleges 
both a claim for negligence and a claim for elder abuse and that even apart from the elder 
abuse theory, not all claims against healthcare providers are based upon professional 
negligence and are subject to the one-year statute of limitations.  Further the First Cause of 
Action is alleged not just against the facility, but also against its administrator, William Shields, 
who is not alleged to be a medical doctor.   

 
The one-year statute of limitations is part of the Medical Injury Compensation Reform Act 

of 1975 (“MICRA”) and is set forth at section 340.5 of the Code of Civil Procedure.  In pertinent 
part, section 340.5 states that an action “for injury or death against a health care provider based 
upon such person’s alleged professional negligence, [must be commenced within] three years 
after the date of injury or one year after the plaintiff discovers, or through the use of reasonable 
diligence should have discovered, the injury, whichever occurs first.”  (CCP § 340.5.)  For these 
purposes, “healthcare provider” includes persons licensed as doctors under the Business and 
Professions Code and clinics and health facilities licensed under the Health and Safety Code.  
(CCP § 340.5 (1).)  “Health care provider” also includes “the legal representatives of a health 
care provider.”  (Ibid.)   
 

“Professional negligence” means “a negligent act or omission to act by a health care 
provider in the rendering of professional services, which act or omission is the proximate cause 
of a personal injury or wrongful death, provided that such services are within the scope of 
services for which the provider is licensed and which are not within any restriction imposed by 
the licensing agency or licensed hospital.”  (CCP § 340.5 (2).)   

 
A cause of action for elder abuse, which is subject to a longer statute of limitations, 

is distinct from a cause of action for professional negligence in at least several ways.  (See 
Delaney v. Baker (1999) 20 Cal.4th 23, 30-31.)  First, it may be stated against any person 
having the care or custody of an elder in a substantial caretaking or custodial relationship, 
whether that person be a healthcare provider or not.  (See Delaney, supra, 20 Cal.4th at 34-35; 
Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 158.)  Second, it involves the failure 
to provide care rather than the provision of negligent care.  (Covenant Care, Inc. v. Superior 
Court (2004) 32 Cal.4th 771, 783 (“Thus, the statutory definition of ‘neglect’ speaks not of the 
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undertaking of medical services, but of the failure to provide medical care”); Sababin v. Superior 
Court (2006) 144 Cal. App. 4th 81, 88-89.)  And third, it may be maintained only if the 
defendant’s conduct is reckless or intentional.  (Delaney v. Baker, supra, 20 Cal.4th 23, 31, 34-
35.)   

 
The First Cause of Action is based upon professional negligence.  It alleges that 

defendants operated a “skilled nursing facility.”  (¶ 1.)  Such a facility qualifies as health facility 
and is required to be licensed.  (See H & SC § 1250 (c), 1251, 1253 (a).)   

 
The acts that allegedly injured Douglas occurred in the rendering of professional 

services.  They were provided to Douglas when he was residing at the facility to receive 
rehabilitation services.     

 
The breaches of duty that occurred are alleged in the language of negligence rather than 

of elder abuse.  The Complaint repeatedly alleges that defendants were “negligent” and that 
they provided inadequate or improper treatment, not that they failed to provide care or to carry 
out their custodial obligations.  (See Grieves v. Superior Court (1984) 157 Cal. App. 3d 159 
(“we cannot ignore the recurring theme underlying petitioners' claim, i.e., that real parties' 
conduct was, at most, negligent.”))  By their own description, plaintiffs’ intent was to allege a 
cause of action for elder abuse in the Third Cause of Action, but only a claim for negligence in 
their First Cause of Action.   

 
Plaintiffs argue that defendants base their demurrer on facts not shown on the face of 

the Complaint, but fail to identify those facts.  (See Opp. at 4:9-20.)  Even when complaints state 
that they are for elder abuse and not professional negligence, courts commonly determine for 
themselves whether that is true based on the facts alleged.  (Smith v. Ben Bennett, Inc. (2005) 
133 Cal.App.4th 1507, 1514-1515 (“[W]hen a cause of action is asserted against a health care 
provider on a legal theory other than medical malpractice, the courts must determine whether it 
is nevertheless based on the ‘professional negligence’ of the health care provider so as to 
trigger MICRA); see also  
Carter v. Prime Healthcare Paradise Valley LLC (2011)198 Cal.App.4th 396, 407-410 (affirming 
sustaining of demurer based on statute of limitations because complaint alleged only 
professional negligence and not elder abuse); Worsham v. O'Connor Hospital (2014) 226 
Cal.App.4th 331, 338 (similar).)    
 

Plaintiffs then argue that to be based upon professional negligence a complaint must 
“specifically address and substantiate both of the prongs required by MICRA.”  (Opp. at 5:11-
16.)  Plaintiffs do not identify the prongs.  If plaintiffs are arguing that to be subject to CCP 
§ 340.5 every complaint against a health care provider must affirmatively allege facts to meet 
the full definition of “health care provider” and “professional negligence” in section 340.5, 
including that the provider is actually licensed and was providing services “not within any 
restriction imposed by the licensing agency,” the court disagrees.   

 
It is common in medical malpractice cases for the complaint merely to allege that the 

defendant is a healthcare provider, such as a physician, hospital or health facility, and not to add 
that the defendant was actually licensed.  Courts routinely apply the one-year statute of 
limitations without such an allegation.  (See Flores v. Presbyterian Intercommunity Hospital 
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(2016) 63 Cal.4th 75 (complaint not described as alleging whether the hospital or the 
responsible employees were licensed, yet the court ruled on demurrer that the case was barred 
by the statute of limitations for actions based upon professional negligence); Hedlund v. 
Superior Court (1983) 34 Cal.3d 695, 700-701 (complaint against a therapist not described as 
alleging the therapist was actually licensed, but the court applied section 340.5 because 
therapists are required to be licensed); Chosak v. Alameda County Medical Center (2007) 153 
Cal.App.4th 549, 555, 559-560 (section 340.5 applies to an unlicensed optometry student who 
nevertheless is lawfully practicing medicine); Prince v. Sutter Health Central (2008) 161 
Cal.App.4th 971 (section 340.5 applies to an unlicensed social worker, registered with the 
appropriate agency and working toward licensure).   

 
The presumption is that a defendant described as a healthcare provider is licensed in the 

absence of an allegation to the contrary.  The Court is not going to require defendants to wait 
until summary adjudication to resolve this claim based on failure to comply with the statute of 
limitations just because the complaint fails to affirmatively that a healthcare provider who is 
required to be licenses was actually licensed.  If plaintiffs contend that an apparent health care 
provider was actually licensed as one, they will have to allege the lack of a license, just as they 
would be required to plead facts concerning the time and manner of discovery if they alleged a 
claim that appeared to be barred by the statute of limitations.  (See Fox v. Ethicon Endo-
Surgery, Inc. (2005) 35 Cal.4th 797, 808-809.)  Further, to the extent they claim this cause of 
action is really for elder abuse, plaintiffs must plead the cause of action specifically. Elder abuse 
is a statutory cause of action, which must be pleaded with particularity.  (Covenant Care, supra, 
32 Cal.4th at 790.)   

 
Plaintiffs then appear to argue that healthcare providers can be sued for torts other than 

elder abuse and that such torts may not be subject to section 340.5, the MICRA statute of 
limitations.  (Opp. at 5:16-16:8.)  This is true.  (See generally Smith v. Ben Bennett, Inc., supra, 
133 Cal.App.4th at 1514-1515.)  For instance, when a visitor to a hospital falls on a slippery floor 
in the lobby, the hospital is not liable for professional negligence, but only for ordinary 
negligence based on the duties it owes to all visitors to its premises.  But when a patient falls 
from a hospital bed, the hospital is liable for professional negligence, whether the fall occurs 
because a hospital employee failed to raise the rails, or the rails failed due to poor maintenance 
by a nonhealthcare provider hospital employee.  (See Flores, supra.)  Whether the claim is for 
professional or only ordinary negligence depends on whether it concerns the “professional 
obligations of hospitals in the rendering of medical care to their patients [versus] the obligations 
hospitals have, simply by virtue of operating facilities open to the public, to maintain their 
premises in a manner that preserves the well-being and safety of all users.”  (Flores, supra, 63 
Cal.4th at 86-88 (emphasis added).) 
 

The Complaint fails to allege the injuries occurred here because of duties that the facility 
owed to all users rather than duties it owed to persons residing at the facility for the purpose of 
receiving professional treatment.  And it fails to allege a cause of action for an intentional tort 
such as sexual assault, which is distinct from a cause of action based upon professional 
negligence.  (See So v. Shin (2013) 212 Cal.App.4th 652, 667.)   

 
Plaintiffs next argue that the First Cause of Action is based on elder abuse rather than 

professional negligence because it alleges that the defendant was guilty of recklessness or 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   03/17/22 

 
 

- 14 - 

intentional wrongdoing and not just negligence.  (Opp., at 6:9-7:12.)  This argument lacks merit.  
The Court has detailed above the various ways that a claim for elder abuse is distinct from a 
claim for professional negligence.  That the defendant committed the abuse recklessly or 
intentionally is just one of them.  This aggravated state of mind is necessary, but not sufficient, 
to state a claim for elder abuse.  A healthcare provider can be sued for punitive damages on 
occasion and still be entitled to the protections of MICRA.  Otherwise, the Legislature’s 
enactment of CCP § 425.13, stating the conditions for alleging punitive damages against a 
healthcare provider, would be an idle act.  (See also Central Pathology Service Medical Clinic, 
Inc. v. Superior Court (1982) 3 Cal.4th 181, 191-192 (“We recognize that in the medical 
malpractice context, there may be considerable overlap of intentional and negligent causes of 
action. Because acts supporting a negligence cause of action might also support a cause of 
action for an intentional tort, we have not limited application of MICRA provisions to causes of 
action that are based solely on a ‘negligent act or omission’ as provided in these statutes.”)   

 
Plaintiffs are also in error when they argue the requirement of egregious abuse 

announced in Delaney (Delaney, supra, 20 Cal.4th at 32, 35) is no longer required after the 
decision in Winn.  (Opp. at 7:6-12.)  The issue in Winn was not whether the defendant’s conduct 
is required to be egregious to support a claim for elder abuse, 
but how significant the defendant’s caretaking or custodial relationship with the plaintiff must be.  
Winn does not even contain the word “egregious.”  It would surely do so if the court there were 
disapproving the use of that term in its prior decision in Delaney.  Winn disapproved of Mack v. 
Soung (2000) 80 Cal.App.4th 966,  It did not disapprove of or limit Delaney. 

 
Finally, plaintiffs argue that the demurrer of William Shields must be overruled because 

the Complaint does not allege he is a medical doctor or holds any medical degree.  (Opp. at 
8:10-12.)  The court disagrees that matters.  Section 340.5 does not apply just “to those specific 
tasks that require advanced medical skills and training. A medical professional or other hospital 
staff member may commit a negligent act in rendering medical care, thereby causing a patient's 
injury, even where no particular medical skills were required to complete the task at hand.”  
(Flores, supra, 63 Cal.4th at 85.)   

 
 If plaintiffs were correct, any plaintiff could avoid MICRA’s statute of limitations and 

damage limitations in a case against a hospital just by also naming an individual hospital 
employee who lacked a medical degree or was not required to hold a professional license and 
then holding the hospital liable for that employee’s negligence under respondeat superior.  
Thus, in Flores, MICRA’s one-year statute of limitations would not apply if the bed rails were 
improperly maintained by a member of the hospital’s non-professionally-licensed facilities staff 
or due to negligent hiring of incompetent staff by a non-licensed hospital administrator.  Nothing 
in Flores suggests this would be an acceptable result.   

 
Further, section 340.5 specifically provides that the term “health care provider” also 

includes “the legal representatives of a health care provider.”  As administrator, Shields qualifies 
as the legal representative of the facility.   

 
The First Cause of Action is based on professional negligence.  It is barred by section 

340.5.  The demurrer is sustained.  While the court doubts that plaintiffs can successfully 
amend, leave to amend is granted because this is the first demurrer. 
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 Second Cause of Action, Wrongful Death:  
 
 Defendants demur to the wrongful death cause of action arguing it is “uncertain” and 
does not sufficiently allege that their conduct caused Douglas’ death.   
 

A complaint is sufficient to withstand a special demurrer for uncertainty “where the 
allegations of the complaint are sufficiently clear to apprise the defendant of the issues which he 
is to meet.”  Gressley v. Williams (1961) 193 Cal. App. 2d 636, 643-644.) 
 
 Defendants never explain their uncertainty argument.  The court considers it abandoned 
(see Anastos v. Lee (2004) 118 Cal.App.4th 1314, 1318), and lacking in merit in any event. 
 
 Regarding causation, the applicable rules are as follows.  “In the ordinary personal injury 
lawsuit, in which the complaint's factual recitations show plainly the connection between cause 
and effect, it suffices to plead causation succinctly and generally.”  (Bockrath v. Aldrich 
Chemical Co. (1999) 21 Cal.4th 71, 78.)  “But when, by contrast, the pleaded facts of negligence 
and injury do not naturally give rise to an inference of causation[,] the plaintiff must plead 
specific facts affording an inference the one caused the others.  That is, the plaintiff must allege 
facts, albeit as succinctly as possible, explaining how the conduct caused or contributed to the 
injury.”  (Id. at 79, internal quotation marks omitted).)  Bockrath held that this requirement of 
pleading specific facts applies to a product liability complaint alleging that long-term exposure to 
multiple toxins caused the injuries. 
 
 Defendants’ reliance on this specific pleading rule assumes that the various types of 
injuries Douglas suffered here – bedsores, falls, dehydration, and substantial weight loss – do 
not naturally give rise to an inference that they caused the death of a 75-year-old man with 
dementia and diabetes.  The Court is not sure that assumption is valid here, at least not as to all 
these injuries.  However, it will assume it is and examine what plaintiffs have pleaded to explain 
“how the conduct caused or contributed to the injury,” which they need do only “as succinctly as 
possible.”  (Bockrath, supra.)   
 
 The Complaint alleges that when he entered the facility, Douglas was expected to be 
rehabilitated and return home.  (¶ 8.)  However, due to the facility’s breaches of duty, he 
developed bedsores, had two falls, became dehydrated and lost 14 lbs. (from 140 to 126 lbs.)  
(Id, ¶ 8, 9.)  Consequently, he “was discharged to hospice and died of the injuries he sustained 
[at the facility.]”  (Ibid.)     
 
 During his stay at the facility, Douglas became increasingly weak, pale, frail, and 
lethargic.  (¶ 9.)  “Adequate food intake is necessary for an injured and dependent adult to 
regain their strength and heal from their injuries.”  (Ibid.)  By failing to provide proper nutrition, 
defendants caused or contributed to Douglas’ death.  (Ibid.)   
 
 The bedsores that Douglas developed at defendants’ facility “led to decedent’s untimely 
deterioration, septic shock, and subsequently caused his death.”  (¶ 12 (emphasis added.)   
 
 The Court concludes these allegations are sufficient to allege causation under the facts 
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of this case.  (See Delaney, supra (at trial the evidence was that the decedent died at the facility 
after a four-month stay; she had stage III and IV pressure ulcers, meaning that they had eaten 
down to her bones.)) 
 
 Defendants argue the allegations are insufficient because Douglas did not die at, or 
immediately after leaving, the facility, but only over two months later while in hospice care.  
However, it is commonly known that people are sent to hospice care when doctors and the 
family judge that other care is inappropriate due to its risks or lack of utility.  Death may be 
inevitable due to prior causes, yet no one knows exactly how long a patient will remain alive 
while receiving hospice care.  The Court will not require plaintiffs to plead detailed facts 
explaining why Douglas died exactly when he did rather than sooner.   
 
 Finally, defendants implicitly suggest that if plaintiffs had attached the death certificate to 
the complaint, the cause of death listed there may have undermined the allegations of causation 
here.  Plaintiffs do have to file a declaration under CCP § 377.32 (c) attaching the death 
certificate, but only because they have chosen to state a survival claim in the First or Third 
Causes of Action.  A survival claim is distinct from a wrongful death claim.  (Dominguez v. City 
of Alhambra (1981) 118 Cal.App.3d 237, 243.)   A wrongful death claim may be filed without 
attaching a death certificate.  (See CCP § 377.60.)  Further, the cause of death stated in a death 
certificate is not conclusive in any event.  It is merely the opinion of the coroner, which may be 
inadmissible hearsay or may, at least, be contradicted by the plaintiff’s pleading and expert.  
(See People v. Holder (1964) 230 Cal.App.2d 50, 53-54; McClaflin v. Bayshore Equipment 
Rental Co. (1969) 274 Cal.App.2d 446, 455.)  
 
 The demurrer to the Second Cause of Action is overruled. 
 
 Third Cause of Action, Elder Abuse: 
 
 Defendants argue this claim fails to state a cause of action because it is not alleged 
specifically enough, and it alleges nothing more than professional negligence, not elder abuse 
that was intentionally or recklessly committed.  Further, insufficient facts are alleged to support 
reckless conduct by the corporate defendant rather than merely by individual lower-level 
employees. 
 
  Professional negligence versus elder abuse 
 
 As noted, elder abuse involves the failure to provide care, not the provision of negligent 
care.  (See Covenant Care, supra.) The line between rendering inadequate medical care and 
failing to provide care can be difficult to draw in certain cases because the withholding of care 
within a general provision of medical care can be sufficient. “[I]f a care facility knows it must 
provide a certain type of care on a daily basis but provides that care sporadically, or is supposed 
to provide multiple types of care but only provides some of those types of care, withholding of 
care has occurred. In those cases, the trier of fact must determine whether there is a significant 
pattern of withholding portions or types of care. A significant pattern is one that involves 
repeated withholding of care and leads to the conclusion that the pattern was the result of 
choice or deliberate indifference.” (Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 90.) 
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The Complaint alleges that defendants injured Douglas through insertion of a catheter, 
failure to prevent two falls, failure to prevent or treat multiple pressure sores, failure to prevent 
weight loss, and failure to formulate and follow care plans.  
 
 The allegations regarding the catheter suggest nothing more professional negligence.  
The Complaint alleges that defendants “failed to properly insert a catheter.”  It does not allege 
that defendants knew a catheter was needed but failed to provide one, or that they knew a 
catheter they had inserted was causing injury, but knowingly failed to do anything about it.  
(¶ 10.) 
 
 Allegations concerning the failure to prevent bedsores or falls can be sufficient, 
depending on what else is alleged.  (See Delaney, supra (at trial, the evidence was that the 
decedent died at the facility after a four-month stay; she had stage III and IV pressure ulcers, 
meaning that they had eaten down to her bones; she was frequently left lying in her own urine 
and feces for extended periods of time; the neglect was apparently the result, in part, of rapid 
turnover of nursing staff, staffing shortages, and the inadequate training of employees); 
Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 1339, 1348-1349 
(allegations that defendants allowed the elder to fall within minutes of admission and failed to 
treat his resulting fractured hip for four days would not have been sufficient, because they failed 
to show recklessness, which suggests a conscious choice of a course of action; but the 
complaint also alleged the violation of regulations regarding the amount of staffing required); 
Sababin, supra, 144 Cal.App.4th at pp. 83–87, 90 (plaintiff presented evidence that the facility 
ignored a care plan requiring the facility to check the patient’s skin on a daily basis  and failed to 
notify a physician when pressure ulcers and other skin lesions developed; summary adjudication 
denied because a reasonable trier of fact could find this was reckless).)   
 

The cases that did not find allegations of such injuries to be sufficient have said that 
nothing was alleged regarding the denial or withholding of care at the facility, that the conditions 
were actually diagnosed and treated, that any coverup of the injuries in the medical records did 
not cause further injury (Carter v. Prime Healthcare Paradise Valley LLC (2011)198 Cal.App.4th 
396, 408-410 (pressure ulcers)), or that the allegations regarding understaffing and inadequate 
training were too conclusory and showed nothing more than professional negligence. (See 
Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331, 338 (a fall).) 
 
 Here, the Complaint alleges that Douglas developed a bedsore on his right foot within 
two weeks of admission to the facility.  The bedsore was examined, and within a month 
progressed to a Stage III wound.  That is nothing more than professional negligence, because 
the wound was examined and treated.  No facts are alleged to show that the wound developed 
in the first place due to the withholding of care. 
 
 The Complaint also alleges that on August 9, 2019, after Douglas was discharged from 
the facility in July 2019, a home health nurse found a stage I ulcer on Douglas’ right hip, a stage 
II ulcer on his left buttock and a stage II ulcer on his right shoulder.  “[I]n total, [Douglas] had six 
pressure ulcer that were inadequately treated and improperly examined for worsening 
conditions [by defendants].”  (¶ 11.) 
 
 These allegations regarding the additional wounds also show nothing more than  
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professional negligence.  The Complaint alleges them in terms of negligence (¶ 11 
(“inadequately treated and improperly examined”); ¶ 41 (“fail[ure] to properly assess, monitor, 
and care for Decedent’s bedsores”).)  The wounds were discovered at least 9 days after 
Douglas left the facility – long enough that they could have been caused by lack of repositioning 
during hospice care rather than at the facility.  
 

The Complaint does not allege that any of the sores developed from any “significant 
pattern of withholding portions or types of care.”  To the extent that the Complaint attempts to 
allege more significant wrongdoing in the actual cause of action for elder abuse, the allegations 
of such wrongdoing are undermined by the allegations that sound of negligence in the First 
Cause of Action, because those earlier allegations are all incorporated into the Third Cause of 
Action.  Any mention of understaffing is minimal and pro forma.  (See ¶ 41, 42, 45, 49, 62.)  
The Complaint fails to allege what amount of staffing was required and what was provided.  
(See ¶ 41.)  Further, it fails to allege that there was a conscious choice to understaff the facility, 
knowing that the understaffing would probably lead to injury. 
 
 Regarding care plans, the Complaint alleges both that none were provided and then 
implicitly that one or more were provided by alleging that defendants failed to follow the relevant 
ones.  Thus, it is unclear whether defendants failed to develop care plans knowing that would 
probably lead to injury or developed care plans but intentionally failed to follow them, knowing 
that would probably lead to injury.  (Cf. ¶ 15 (“failed to provide a plan of care”) with ¶ 45 (“failed 
to care for Decedent properly and adequately despite having a care plan”).) 
 
 The allegations regarding Douglas’ weight loss also lack sufficient detail to show elder 
abuse.  Elderly people in poor health sometimes lose their desire to eat.  The Complaint fails to 
allege that Douglas was undernourished due to a conscious choice of the facility rather than 
simply due to the natural progression of advancing age or declining health.  The Complaint 
mentions that defendants’ nurses “failed to properly administer [Douglas’ medications],” not that 
that they withheld his medications from him.  (¶ 9.)  It says defendants did not provide proper 
nutrition, but gives no examples or specifics other than the number of pounds he lost.  (Ibid.)   
 
  Recklessness 
 
 Enhanced remedies are available for elder abuse only if the defendant has been 
guilty of recklessness, oppression, fraud, or malice in the commission of the abuse.  (Welf. & 
Inst. C. § 15657.)  Recklessness refers to action taken without the intent to cause harm, but 
with knowledge that harm is highly probable (CACI No. 3113), conduct rising to a level of a 
conscious choice of a course of action with knowledge of the serious danger to others 
involved in it.  (Delaney v. Baker, supra, 20 Cal.4th 23, 31–32.)  “The standards set forth 
in subdivision (b) of Section 3294 of the Civil Code regarding the imposition of punitive damages 
on an employer based upon the acts of an employee shall be satisfied before any damages 
or attorney’s fees permitted under this section may be imposed against an employer.”  
(§ 15657 (c).)   
 
 The Complaint fails to allege any details regarding how the falls occurred – whether they 
occurred while Douglas was supervised or not – that would show recklessness.  It also fails to 
allege a significant pattern of failing to reposition Douglas, knowing that the failure to do so 
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would probably lead to the development of bedsores. 
 
  Egregious conduct by the facility and not just by individual employees 
 
 The Complaint fails to adequately allege action by an officer, director, or managing agent 
that led to a failure to provide care and to the injuries.  The only such person identified is the 
Administrator, William Shields, but the Complaint says little, if anything, about what he knew and 
the conscious choices he made that he knew would probably lead to injury.  It contains only a 
rote allegation of authorization and ratification.  (¶ 58.)  Some facts are required to support those 
conclusions. 
 

Fourth Cause of Action, Negligence Per Se: 
 
Negligence Per Se is a doctrine permitting a rebuttable presumption that the defendant 

has failed to exercise due care when certain conditions are met.  (See Evid. C. § 669.)  It is not 
a separate cause of action.  (Johnson v. Honeywell Internat. Inc. (2009) 179 Cal.App.4th 549, 
555-556.)   

 
 Plaintiffs do not oppose the demurrer to this cause of action.  Therefore, it is sustained, 
without leave to amend. 

   

  

12.  TIME:  9:00   CASE#: MSC21-02224 
CASE NAME: RIGGINS VS. RUSHMORE LOAN MANAGEMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RUSHMORE LOAN MANAGEMENT SERVICES, LLC 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer is overruled.  Defendant shall file an answer on or before 

April 1, 2022. 

 RJN.  Defendant’s request for judicial notice is granted.  Defendant is directed to tab 

its exhibits in all future filings.  (Cal. Rules of Court, rule 3.1110, subd. (f); Local Rule 3.42, 

subd. (3).) 

 1st C/A.  The First Cause of Action is for violation of the Homeowner Bill of Rights 

(“HBOR”).  Plaintiff has adequately alleged the HBOR violation of conducting a trustee’s sale 

while a complete application for a loan modification was pending.  (Complaint, ¶¶ 12-24, 26-29, 

and 34.  See Valbuena v. Ocwen Loan Servicing, LLC (2015) 237 Cal.App.4th 1267, 1275 [a 

plaintiff adequately alleged an HBOR cause of action by alleging that a complete application 

was pending at the time of foreclosure].  See generally, Quelimane Co. v. Stewart Title 

Guaranty Co. (1998) 19 Cal.4th 26, 46-48 [a heightened pleading standard applies only to 

intentional fraud].) 

 2nd C/A.  The Second Cause of Action is for violation of the Rosenthal Fair Debt 

Collection Practices Act.  Plaintiff has adequately alleged that defendant violated the Act by 
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promising not to foreclose on plaintiff’s residence in exchange for a payment of $995, accepting 

this payment from plaintiff under false pretenses, then proceeding with foreclosure despite the 

payment.  (Complaint, ¶¶ 17-21.)  As defendant appears to concede in its reply, the authorities 

plaintiff cites in his opposition demonstrate that the Act is applicable to a mortgage loan servicer. 

 3rd C/A.  The Third Cause of Action is for the common law tort of wrongful foreclosure.  

Plaintiff has adequately alleged a wrongful foreclosure based on the allegations of the first two 

causes of action. 

Plaintiff is not required to tender the amount of the secured indebtedness when, as here, 

plaintiff is seeking only monetary damages in a cause of action for wrongful foreclosure, and not 

an order setting aside the trustee’s sale.  The Lona decision cited by defendant is 

distinguishable on this ground.  (See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104 

[addressing “the elements of an equitable cause of action to set aside a foreclosure sale”].  

See generally, Miles v. Deutsche Bank National Trust Co. (2015) 236 Cal.App.4th 394, 397 

[discussing the kind of monetary damages that may be recovered in a cause of action for 

wrongful foreclosure].) 

 4th C/A.  The Fourth Cause of Action is for financial elder abuse.  Plaintiff has adequately 
alleged financial elder abuse based on the allegations of the first three causes of action.  
Assuming without deciding that elder abuse is not a stand-alone cause of action, and merely 
provides enhanced remedies for some other tort, plaintiff has adequately alleged such a tort in 
the Third Cause of Action. 

 

 

 
ADD-ONS 

 
13.  TIME:  9:01   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV VS. CHATFIELD 
HEARING ON MOTION TO REMOVE SEAL 
FILED BY DEFENDANTS 
* TENTATIVE RULING: * 
 
 Defendants and Cross-Complainants Jared Owensby, TeraNexSys LLC, Christopher 

Martinez, and Brian Marshall’s motion to remove seal is granted. Request for OSC re sanctions 

is denied. 

 Defendants bring this motion to remove seal, pursuant to Cal. Rules of Court, Rule 

2.551.  Defendants also request the Court to issue an OSC as to why Plaintiff’s counsel, Mark 

Corrinet, should not be sanctioned.   

    Plaintiff’s ex parte application to seal the proceedings was granted on July 27, 2020.  

At that time, Defendants had not been served with the summons and complaint; they had no 

notice and no opportunity to oppose. (Defendants were served almost a year later in April 2021.)  
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  In its application to seal the proceedings, Plaintiff alleged it was developing a quantum-

resistant encryption product.  Plaintiff invoked claims of national security implication in its 

application.  Plaintiff claimed that the trade secret information related to computer security 

products that are pending approval with the National Security Agency (NSA) and Central 

Intelligence Agency (CIA.)  Plaintiff’s counsel, Mark Corrinet declared that a public display of this 

technology, or even a public knowledge of the existence of this lawsuit, “could both ruin the 

Company, its products, and subject the county to a higher risk of cyber intrusion, i.e., attack.”  

(Corrinet Decl., ¶ 6.)   

 Defendants seek to remove the seal arguing the record provides no basis for sealing the 

proceedings in its entirety.  Defendants argue Plaintiff submitted a superficial and factually 

unsupported ex parte application to seal the proceeding entirely. The application provided no 

case law and no documents, except the declaration of counsel, in support of the motion.   

 The California Supreme Court stated, “Unless confidentiality is required by law, court 

records are presumed to be open.” Cal Rules of Court, Rule 2.550(c). We believe that the public 

has an interest, in all civil cases, in observing and assessing the performance of its public 

judicial system, and that interest strongly supports a general right of access in ordinary civil 

cases.”  (NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1210.)  

The Supreme Court held:   

[B]efore substantive courtroom proceedings are closed or transcripts are ordered 
sealed, a trial court must hold a hearing and expressly find that (i) there exists 
an overriding interest supporting closure and/or sealing; (ii) there is a substantial 
probability  that the interest will be prejudiced absent closure and/or sealing; 
(iii) the proposed closure and/or sealing is narrowly tailored to serve the 
overriding interest; and (iv) there is no less restrictive means of achieving the 
overriding interest. 
 

(NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1217-1218.) 

 Defendants argue Plaintiff did not show an overriding interest supporting the sealing of 

the proceedings. Plaintiff asserts a national security interest, but there is no support for Plaintiff’s 

claim that their computers products are being evaluated by the NSA.  Defendants point out that 

Plaintiff failed to include any evidence that the Company actually made a submission to the NSA 

or CIA or that these agencies responded to the unsolicited submissions.  Furthermore, 

Defendants maintain that the NSA does not evaluate such products as the NSA has specifically 

required “quantum resistant” algorithms to be submitted to the National Institute of Standards 

and Technology, a regulatory agency of the U.S. Dept. of Commerce. Plaintiff provided no 

evidence that it products have been submitted to NIST for evaluation.  Moreover, Defendants 

argue the NIST requires such quantum-resistant algorithms to be placed in the public domain so 

that public comments could be made for the evaluations and review. Defendants argue there is 

no evidence that government agencies have shown an interest in Plaintiff’s products. 

 Secondly, Defendants argue Plaintiff failed to show prejudice if the records and 

proceedings are not sealed.  “Court records will not be sealed unless we find that a substantial 
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probability of prejudice to that interest exists absent sealing the record.” 

(McNair v. National Collegiate Athletic Assn. (2015) 234 Cal.App.4th 25, 37.)  Defendants 

contend Plaintiff put forth no evidence to show how its products would be damaged by the 

unsealing of the court records.  

 Finally, Defendants argue the sealing is not narrowly tailored.  Plaintiff provided no 

evidence that there is “no less restrictive means to achieve the overriding interest.”  Defendants 

argue that even if the Court finds the information confidential, there are is no need to place the 

entire file under seal.  The Amended Complaint does not provide any specificity as to how 

Plaintiff’s products work or the underlying source code to allow a third party to reverse engineer 

the products.  Defendants argue that any sealing should relate to documents submitted that 

include detailed, substantive information regarding Plaintiffs’ trade secrets that is not already in 

the public domain. 

 Based upon the sweeping order, there is no case information available on the Court’s 

website.  Defendants have to rely on Plaintiff’s counsel for information or by directly contacting 

the Court. 

Opposition 

 Plaintiff’s only opposition to lifting the seal was filed on January 6, 2022, before the 

present motion was filed.  Plaintiff mentions that at the time it appeared ex parte for the 

application to seal the file, there were no defendants in the case because they were either 

avoiding service or allowing defaults to be taken. 

 Plaintiff argues that there is an overriding interest that overcomes the public’s access to 

the record.  Plaintiff argues that if the trade secrets of RisoftDev Inc. are open to the public, 

along with the “outright lies, vitriol, and fraudulent claims” made by Defendants in the pleadings, 

the company and its technologies would be finished. 

 Plaintiff argues it has an overriding interest in that it has put in six years of work and over 

a half million dollars in investment in the encryption development.  It has obtained over 24 

patents, including two in the United States.  The entire purpose of this lawsuit is to recover any 

confidential material from Defendants being improperly held and to recover $140,000 in lost 

patent work. 

 Plaintiff also argues that it will be prejudiced if the file is unsealed because, in addition to 

the disclosure of confidential information, Defendants have sought to destroy Plaintiff’s 

reputation.  Plaintiff argues the mere knowledge of this lawsuit will destroy Plaintiff.  Moreover, 

the public release of the Rodriguez report will destroy Plaintiff’s intellectual property as that 

document outlines the entire theoretical foundation of the encryption system. 

Ruling 

 Defendants’ motion to unseal the proceedings is granted.  While Plaintiff has 

demonstrated that some documents are confidential and should be sealed from the public, 

including any documents that may reveal encryption and black key technologies, it has no 

overriding interest in sealing the entire proceedings.  Plaintiff’s counsel states, “I sought the seal 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   03/17/22 

 
 

- 23 - 

in RisoftDev Inc. v. Chatfield to protect my client from what was destined to be a brutal assault 

by defendants to cover up their theft of RISOFTDEV Inc. intellectual property and their 

conspiracy back in late 2017/early 2018 to take over the company.)  (Corrinet Second Decl., 

¶ 5.)  Plaintiff seeks to prevent the public from viewing Defendants’ “literal spewing of lies and 

fabrications.” However, Plaintiff’s reasoning does not override the interest of public access.  

“Public access to civil proceedings serves to (i) demonstrate that justice is meted out fairly, 

thereby promoting public confidence in such governmental proceedings; (ii) provide a means by 

which citizens scrutinize and check the use and possible abuse of judicial power; and (iii) 

enhance the truthfinding function of the proceeding.  (NBC Subsidiary (KNBC-TV), Inc. v. 

Superior Court (1999) 20 Cal.4th 1178, 1219.)   “‘[I]n a sense [such civil litigants] take the good 

with the bad, knowing that with public protection comes public knowledge’ of otherwise private 

facts.”  (NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1211, fn. 

27, quoting Estate of Hearst (1977) 67 Cal. App. 3d 777, 783-784.)  

 

  The Court notes that while Judge Fannin signed the ex parte order sealing the 

proceedings and record, the matter was assigned to Dept. 33, Judge Austin.  Judge Fannin only 

heard the ex parte matter due to Judge Austin’s absence.  Generally, “the superior court's 

jurisdiction to reconsider its rulings is generally to be exercised by the judge who made the 

original order.  (Paul Blanco's Good Car Co. Auto Group v. Superior Court (2020) 56 

Cal.App.5th 86, 100.) “A narrow exception to this venerable rule applies when the record shows 

that the original judge is no longer “available.”  (Paul Blanco's Good Car Co. Auto Group v. 

Superior Court (2020) 56 Cal.App.5th 86, 100.) Judge Austin is currently unavailable due to 

retirement.  Following retirement, Judge Austin’s docket of cases, including the case at issue, 

were assigned to Judge Clare Maier, department 36. 

 Additionally, another judge may reverse or modify a previous judge’s order where “there 

has been a change in circumstances since the previous order was made and whether the 

previous order is reasonably supportable under applicable statutory or case law.”   (People v. 

Riva (2003) 112 Cal.App.4th 981, 992-993.)  Here, Defendants were not in the case when the 

ex parte motion was made.  Circumstances have changed.  Defendants have now been served 

and are actively participating in the case.   Defendants, previously without notice of the ex parte 

proceeding, now have the opportunity to challenge the sealing of the records.    

Defendants’ Request for Judicial Notice 

 Pursuant to Evidence Code, 451 through 453, Defendants requests the Court to take 

judicial notice of various websites. 

1. Exhibits A-H, which are not in the Court’s file.   

Request is denied at this time. Requesting party has not provided the Court with sufficient 

information to enable it to take judicial notice of these matters.  “A party requesting judicial 

notice of material under Evidence Code sections 452 or 453 must provide the court and each 

party with a copy of the material.”  Cal Rules of Court, Rule 3.1306(c). 
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Plaintiff’s Request for Judicial Notice 

 Plaintiff requests the Court to take judicial notice of the following: 

1. “Order on Ex Parte Application,” signed by Judge Fannin on July 27, 2020. 

Request is granted. The Court takes judicial notice of the order. 

 

 

14.  TIME:  9:02   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV VS. CHATFIELD 
HEARING ON MOTION TO UNSEAL CASE 
FILED BY JOEL MCVAY 
* TENTATIVE RULING: * 
 

 Defendant Joel McVay’s motion is denied.  First, the motion was continued from 

January 26, 2021 because the Court found that no moving papers had been filed.  The Court’s 

docket continues to show that McVay has not filed moving papers. 

 Secondly, Plaintiff’s request for entry of default against Defendant McVay was entered 

on October 19, 2021.  McVay has not successfully set aside the default.  McVay’s motion to set 

aside is currently scheduled to be heard on March 24, 2022. 

 

 

15.  TIME:  9:03   CASE#: MSC20-02374 
CASE NAME: MANN VS. LUEKER 
HEARING ON DEMURRER TO 3RD AMENDED COMPLAIN 
FILED BY MICHAEL LUECKER 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Michael Luecker to the Third Amended Complaint 

("3AC") filed by Robert D. Mann ("Plaintiff"). For the reasons set forth, the general and special 

demurrers to the 3AC are overruled.  

Background 

The claims alleged by Plaintiff against Mr. Luecker arise out of an alleged water leak in the 

water pipe between condominium units owned by Mr. Luecker and by Robert J. Mann, now 

deceased. (3AC ¶¶ 1, 5, 7.) Plaintiff alleges he is the personal representative of the estate of 

Robert J. Mann. (3AC ¶ A p. 5.) Based on the 3AC and Exhibit A attached, Robert J. Mann was 

granted a joint tenancy interest in Unit #63 of the condominium development. (3AC ¶¶ 1, 8, 

Exh. A.) 

As relevant to Mr. Luecker's demurrer, the original complaint was filed in the name of "Estate of 

Robert J. Mann" as the Plaintiff. After the original complaint was filed, Mr. Luecker filed 

demurrers to the original complaint and each successive complaint including the Second 
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Amended Complaint ("2AC"), raising issues concerning the plaintiff's capacity to sue and proper 

identification of the plaintiff, which the Court sustained. 

Both Plaintiff and Mr. Luecker have filed requests for judicial notice with copies of filings and 

orders from the probate case, Estate of Robert J. Mann, MSP21-01771 ("Mann Probate") 

pending in the Probate Division of this Court. The Court grants the requests for judicial notice.  

Standards Governing Demurrers  

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court also considers matters of which the Court 

may or must take judicial notice. (Code Civ. Proc. § 430.30(a).) 

Because ambiguities can be clarified through discovery, demurrers for uncertainty are generally 

disfavored by the Courts. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 

677, 695.) " '[W]here the complaint contains substantive factual allegations sufficiently apprising 

defendant of the issues it is being asked to meet, a demurrer for uncertainty should be overruled 

or plaintiff given leave to amend.' [Citation omitted.]" (Id. [quoting Williams v. Beechnut Nutrition 

Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].) 

Analysis 

A personal representative may pursue a cause of action for the decedent, and a personal 

representative is defined to include an administrator, special administrator as well as a personal 

representative. (Code Civ. Proc. § 377.30; Prob. Code § 58(a) [" 'Personal representative' 

means executor, administrator, administrator with the will annexed, special administrator, 

successor personal representative, public administrator acting pursuant to Section 7660, or a 

person who performs substantially the same function under the law of another jurisdiction 

governing the person’s status."].)  The 3AC alleges Plaintiff is the personal representative of the 

estate of his deceased father Robert D. Mann, an owner of the condominium subject to the 

claims asserted in the 3AC.  

The documents filed by both Mr. Luecker and the Plaintiff with their requests for judicial notice 

show that Plaintiff was appointed administrator of the Mann Probate on November 18, 2021, 

that Letters of administration appointing him administrator were issued December 8, 2021, and 

that he was subsequently designated personal representative in filings on January 19, 2022 and 

February 8, 2022 in the Mann Probate. The filings show that Plaintiff meets the definition of 

"personal representative" with authority to prosecute claims on behalf of the decedent's estate 

under Code of Civil Procedure § 377.30 and Probate Code § 58(a).  

Mr. Luecker raises an issue regarding whether the real property (the condominium) was 

disclosed as an asset of the Mann Probate. This issue is not relevant to determination of the 

demurrer, which tests the legal sufficiency of the 3AC to state a claim, but in any event, a cause 

of action, including one for damage to real property, is personal property. (Schauer v. Mandarin 
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Gems of Cal., Inc. (2005) 125 Cal.App.4th 949, 956 ["A cause of action for damages is itself 

personal property. (See Civ. Code, § 953 [“A thing in action is a right to recover money or other 

personal property by a judicial proceeding"]; Vaughn v. Dame Construction Co. (1990) 223 

Cal.App.3d 144, 148 ["The cause of action for damages as a result of injury to property .  . . is 

personal property -- not real property. [Citations omitted.]"].) The limited duration of the 

December 8, 2021 special letters of administration through September 7, 2022 is also not 

relevant to resolving the demurrer because, among other reasons, there were subsequent 

orders for general administration of the Mann Probate issued on January 19, 2022 and February 

8, 2022 (letters) that have no expiration. The general demurrer by Mr. Luecker to the 3AC is 

overruled. 

A claim for negligence may be alleged generally. (See, e.g., Hahn v. Mirda (2007) 147 

Cal.App.4th 740, 747-748.) Defendant cites no authority requiring specificity at the pleading 

stage for alleging damages for negligence. Demurrers for uncertainty are disfavored, and any 

uncertainty or ambiguities regarding the nature and scope of damages sought on the personal 

injury cause of action against Mr. Luecker may be clarified through discovery. The demurrer for 

uncertainty is also overruled. 

 

 

16.  TIME:  9:04   CASE#: MSC20-02374 
CASE NAME: MANN VS. LUEKER 
HEARING ON DEMURRER TO 3RD AMENDED COMPLAIN 
FILED BY TWO WORLDS PLEASANT HILL 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendants Two Worlds – Pleasant Hill Gregory Lane Owners' 

Association, Inc. ("HOA") and Bay Area Property Services ("Property Services") (collectively the 

"HOA Defendants" for convenience) to the Third Amended Complaint ("3AC") filed by plaintiff 

Robert D. Mann ("Plaintiff"). For the reasons set forth, the special demurrer to the 3AC under 

Code of Civil Procedure § 430.10(d) is overruled.  

Background 

Plaintiff alleges that Robert J. Mann lived in a condominium unit next door to defendant Michael 

Luecker's unit in a condominium development managed and maintained by defendant Property 

Services on behalf of the HOA. (3AC ¶¶ 1, 5, 7, 8.) Robert J. Mann ("Decedent") passed away 

on November 19, 2019 before this action was commenced. (3AC ¶ 19, ¶ A p. 5, p. 12, ll. 11-13.) 

Plaintiff is the personal representative of the probate estate of the Decedent. (3AC ¶ A p. 5.) 

Exhibit A attached to the 3AC and other allegations of the 3AC indicate that Robert J. Mann and 

Valerie Mann were granted a joint tenancy interest in Unit #63 of the condominium 

development. (3AC ¶¶ 1, 8, Exh. A.) Plaintiff alleges there has been "continuous" ownership of 

the unit since 1981. (3AC ¶ 18.). 

Plaintiff alleges that a water pipe supplying Mr. Luecker's shower inside a wall adjacent to the 

decedent's unit leaked and caused damage to the decedent's unit, including allegedly mold 

damage. (3AC ¶¶ 1, 2, 5, pp. 8-9, 11-12.) The 3AC alleges the HOA and Property Services 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   03/17/22 

 
 

- 27 - 

negligently maintained the piping in the common area. (3AC pp. 10-12.) Plaintiff also alleges 

water damage from windows and stucco repair that was not performed. (3AC p. 11, ll. 7-11.)  

Defendants HOA and Property Services are named in three causes of action, including the 

second cause of action for negligence for real and personal property damage (3AC pp. 10-12), 

the fourth cause of action for personal injury/breach of fiduciary duty (3AC pp. 12-13), and the 

fifth cause of action for breach of contract based on alleged breach of the CC&Rs for the 

condominium development (3AC pp. 13-14).  

The 3AC alleges causes of action for two causes of action for property damage to Unit #63 

based on negligence (1st and 2nd C/As), two causes of action for personal injury to the 

Decedent from exposure to mold and air quality issues (3rd and 4th C/As), though the fourth 

cause of action against the HOA and Property Services also references breach of fiduciary duty, 

and a fifth cause of action against the HOA and Property Services for breach of contract based 

on their alleged breaches of the CC&Rs.  

The HOA and Property Services have filed a "Special Demurrer to the Entire" 3AC on the 

ground of misjoinder of parties under Code of Civil Procedure § 430.10(d). (Dem. p. 1, l. 25, l. 

27.) They have not demurred to any specific causes of action. They contend that Valerie Mann 

is an indispensable party to the action under Code of Civil Procedure § 389. 

Standards Governing Demurrers  

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court also considers matters of which the Court 

may or must take judicial notice. (Code Civ. Proc. § 430.30(a).) 

A ground for demurrer to a complaint is "a defect or misjoinder of parties." (Code Civ. Proc. 

§ 430.10(d).) This is the ground for the HOA's and Property Services' special demurrer to the 

3AC in its "entirety." Where a demurrer attacks a complaint as a whole, the demurrer can only 

be sustained if none of the causes of action would survive the challenge made by the demurrer. 

(Warren v. Atchison, T. & S. F. Ry. Co. (1971) 19 Cal.App.3d 24, 29; Shook v. Pearson (1950) 

99 Cal.App.2d 348, 351 ['It is the general rule, as adopted by this court in Bacon v. Wahrhaftig, 

97 Cal.App.2d 599 (Hearing in the Supreme Court denied), that a demurrer which attacks an 

entire pleading should be overruled if one of the counts therein is not vulnerable to the objection, 

citing Lord v. Garland, 27 Cal.2d 840, 853. If any count or cause of action in a complaint setting 

up several counts or causes of action is good as against demurrer, a judgment of dismissal for 

insufficiency of the complaint cannot be sustained. [Citation omitted.]"].) 

Procedural Defects in Plaintiff's Responsive Filing 

Demurrers are treated in accordance with the law and motion rules, unless otherwise provided. 

(Cal. R. Ct. 3.1103(c).) Opposition to a demurrer is therefore due nine court days prior to the 

hearing, and reply papers, which are filed by the demurring or moving party in response to any 
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opposition, are due five court days prior to the hearing. (Code Civ. Proc. 1005(b.) Plaintiff filed a 

"Reply to Reply in Opposition" to the HOA Defendants' demurrer on March 10, 2022, five court 

days before the hearing. The document is improper in its designation (the pleading is an 

"opposition" and should have been so labeled) and is untimely under Code of Civil Procedure 

§ 1005(b). The Court's ruling, however, is not dependent on consideration of the opposition.  

Analysis 

Code of Civil Procedure § 389 provides in pertinent part: 

A person who is subject to service of process and whose joinder 

will not deprive the court of jurisdiction over the subject matter of 

the action shall be joined as a party in the action if (1) in his 

absence complete relief cannot be accorded among those already 

parties or (2) he claims an interest relating to the subject of the 

action and is so situated that the disposition of the action in his 

absence may (i) as a practical matter impair or impede his ability 

to protect that interest or (ii) leave any of the persons already 

parties subject to a substantial risk of incurring double, multiple, or 

otherwise inconsistent obligations by reason of his claimed 

interest. If he has not been so joined, the court shall order that he 

be made a party. 

(Code Civ. Proc. § 389(a).)  

A party who must be joined under this statute is a "necessary" party. (Countrywide Home Loans, 

Inc. v. Superior Court (1999) 69 Cal.App.4th 785, 792.) A party who is aligned in interest with 

the plaintiff but who refuses to join as a plaintiff may be joined as a defendant. (Code Civ. Proc. 

§ 382.) In determining whether the grounds of the statute have been met, the Court weighs 

"practical realities" and other considerations, and the Court's determination is reviewed for 

abuse of discretion. (Dreamweaver Andalusians, LLC v. Prudential Ins. Co. of America (2015) 

234 Cal.App.4th 1168, 1173.) 

The statute has three separate criteria for compulsory joinder. (Siena Court Homeowners Assn. 

v. Green Valley Corp. (2008) 164 Cal.App.4th 1416, 1426-1427.) To sustain the demurrer for 

misjoinder, the HOA Defendants must show that (1) complete relief cannot be afforded between 

the existing parties in the litigation if Valerie Mann is not joined (Code Civ. Proc. § 389(a)(1)), or 

(2) Valerie Mann "claims an interest relating to the subject of the action" and that (i) Valerie 

Mann's rights may be impaired or impeded if the action proceeds without her, or (ii) Valerie 

Mann's absence leaves the defendants at "substantial risk" of incurring double or inconsistent 

liabilities (Code Civ. Proc. § 389(a)(2)(i) and (ii).) Because they have demurred on this ground to 

the 3AC in its entirety, they must show the defect applies to all causes of action. (Warren v. 

Atchison, T. & S. F. Ry. Co., supra, 19 Cal.App.3d at 29; Shook v. Pearson, supra, 99 

Cal.App.2d at 351.) 

The demurring parties contend Valerie Mann is a necessary party under Code of Civil 

Procedure § 389 because she was a joint tenant/co-owner of the condominium when the 

property damage allegedly occurred. (See 3AC Exh. A and ¶ 18.) The demurring parties cite 
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Worthington v. Kaiser Foundation Health Plan, Inc. (1970) 8 Cal.App.3d 435 in support of their 

position that Valerie Mann is a necessary party who must be joined in the action. The wife in 

that case was ordered to be joined based on the former version of Code of Civil Procedure 

§ 389, which allowed the Court to order joinder of a "conditionally necessary party" where 

joinder would allow the court "to determine additional causes of action arising out of the 

transaction or occurrence involved," a provision not present in the current version of Code of 

Civil Procedure § 389, rather than through a demurrer for misjoinder. (Id. at 445.) The decision 

recognized that co-owners of real property are in some instances indispensable parties. (Id.) 

The HOA Defendants argue the nature of a joint tenancy which includes a right of survivorship 

makes Valerie Mann a necessary party, and they cite authority indicating she may be a 

necessary party to the real property damage claims based on her co-owner status at the time 

the unit was damaged. (Krusi v. S.J. Amoroso Construction Co. (2000) 81 Cal. App. 4th 995, 

1005-1007 [owners of property at time of property damage, not subsequent owners, have claim 

for construction defects]; Vaugn v. Dame Construction Co. (1990) 223 Cal.App.3d 144, 146, 149 

[plaintiff who owned property when she commenced her lawsuit for construction defects at her 

condominium did not lose standing to pursue those claims when she sold the property].) Those 

and other authorities and practical considerations may support Valerie Mann being a necessary 

party to those claims, though Plaintiff resists Valerie Mann being made a party to the action. 

Plaintiff does not address the HOA Defendants' authorities but Plaintiff contends in his 

opposition that Plaintiff Robert D. Mann as personal representative of the Mann Probate is 

representing the interests of "all parties," which is not correct with respect to any claims that 

Valerie Mann holds herself personally. (3/10/2022 Opp. p. 2, l. 1.) As personal representative, 

Plaintiff represents the interests of the Decedent and the beneficiaries of the estate who have an 

interest in the Decedent's assets, including the Decedent's claims in this litigation to the extent 

those claims survived his passing, but not any claims of Valerie Mann, whether based on her 

own personal injury, injury to the property to the extent she is the holder of those claims, or 

breaches of duty or breaches of the CC&Rs which injured her rights or interests. There is 

nothing before the Court on the face of the 3AC that indicates Valerie Mann has assigned her 

personal claims or otherwise relinquished her claims concerning any property damage, which 

might indicate she would not be a necessary party for the disposition of those claims.  

However, the HOA Defendants do not explain how the joint tenancy/co-ownership reflected in 

the grant deed attached to the 3AC makes Valerie Mann a necessary party to the causes of 

action for personal injury to the Decedent alleged in the third and fourth causes of action. They 

cite no authority that the surviving spouse is a necessary party to a claim for personal injury of 

the type alleged by the Decedent's personal representative in the third and fourth causes of 

action. Further, there is nothing alleged in the 3AC or judicially noticed records before the Court 

on the demurrer that shows that Valerie Mann is asserting any personal injury claim herself or 

an interest in the Decedent's personal injury claim other than as a beneficiary of his estate to 

support the Court making the findings required to meet the criteria of Code of Civil Procedure 

§ 389 that would make her a necessary party to the third and fourth causes of action alleged in 

the 3AC. (Union Carbide Corp. v. Superior Court (1984) 36 Cal.3d 15, 22, 24 [if "relationship of 

the absent person to the action, and the practical effects of an adjudication upon him and others 

[are] not sufficiently revealed at the pleading stage, it would be appropriate to defer decision 
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until the action was further advanced"]; Van Zant v. Apple, Inc. (2014) 229 Cal.App.4th 965 

[reversing order sustaining demurrer for misjoinder because record did not support finding of 

"substantial" risk of multiple or inconsistent obligation].) The demurring parties have not 

demonstrated Valerie Mann is a necessary party to the third and fourth causes of action.  

Because the demurring parties have only demurred to the 3AC in its entirety and not to any 

specific causes of action, and because they have not cited any authority or made any argument 

that Valerie Mann is a necessary party to the personal injury causes of action of the 3AC, the 

demurrer must be overruled. (Warren v. Atchison, T. & S. F. Ry. Co., supra, 19 Cal.App.3d at 

29; Shook v. Pearson, supra. 99 Cal.App.2d at351.)  

This ruling is made without prejudice to the HOA Defendants, or any other defendant, moving 

for appropriate relief, including seeking to add any necessary party under any other appropriate 

procedural avenues and with additional evidentiary support that is not before the Court in a 

demurrer to set forth the factual record establishing the facts necessary to support joinder of a 

party as a necessary or indispensable party under Code of Civil Procedure § 389(a) at to any or 

all causes of action alleged in the 3AC. (See Harboring Villas Homeowners Assn. v. Superior 

Court (1998) 63 Cal.App.4th 426, 429-430 [necessary party may be added "at any stage" in the 

proceeding, decision at the pleading stage not necessary].) 
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